blue
marble
legal

Legal Opinion on Administrative In-
dependence in the CSDDD

From: Michaela Streibelt, Rechtsanwaltin - For: Initiative Lieferkettengesetz - 11 September 2026

L Summary

o As the Federal Office for Economic Affairs and Export Control (BAFA) is subject to the tech-
nical and legal supervision of the Federal Ministry for Economic Affairs and Energy (BMWE)
and is therefore subject to its authority to issue instructions, the current structure of regula-
tory oversight of mandatory due diligence obligations does not meet the requirements of
the CSDDD under European law regarding regulatory independence and must therefore be
adapted as part of the implementation of the CSDDD.

o The CSDDD requires the competent supervisory authority to be legally, functionally and fi-
nancially independent, which prohibits it from seeking or accepting instructions. Conse-
guently, the authority responsible for enforcing the CSDDD must not be subject to any su-
pervision by the highest federal authorities or the government. The only forms of oversight
permitted are parliamentary and judicial supervision.

e The very fact that the authority is established as the highest federal authority definitively
precludes supervision and direction by ministries or the government and thus ensures legal
certainty in accordance with the requirements of European law and Article 24(9) of the
CSDDD. By contrast, a higher federal authority with greater independence is unlikely to meet
these requirements in light of the clear wording of Recital 75 and the case law concerning
the Federal Data Protection Commissioner — particularly given the specific risk of instructions
conflicting with statutory obligations in the highly politically charged area of corporate due
diligence obligations.

e The German constitutional prohibition of vacuums of ministerial oversight does not pre-
clude the existence of a supreme federal authority that is not subject to ministerial instruc-
tions, as it must give way to the requirements of European law due to the primacy of Euro-
pean law. Under the principle of democracy in European law, an unbroken chain of legiti-
macy back to the sovereign cannot be guaranteed solely through ministerial supervision.
The attribution of administrative action to the Federal Government, as required by the prin-
ciple of democracy, must be ensured through parliamentary and judicial scrutiny.

o In the case of the establishment of an independent federal higher authority — which raises
issues under European law - the right to issue instructions should be specified and restricted
by law, in line with the judgment of the European Court of Justice in Cases C-508/18 and C-
82/19. The right to issue instructions should be subject to specific statutory requirements;
cases where such instructions are not permitted should be expressly defined by law; the right
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toissue instructions should be restricted to cases of legal supervision and to a minimum; and
it should be structured in such a way as to prevent direct or indirect external influence on
the authority’s supervisory and control activities by political actors. Furthermore, the law
should stipulate that instructions must be in writing and provide for parliamentary oversight
rights regarding the issuing of instructions. Whilst, in the view expressed here, this may not
ensure the principle of administrative independence with absolute legal certainty, it is the
only way to come as close as possible to meeting the requirements of the case law of the
EC).

In order to meet the requirements of Articles 24 and 25 of the CSDDD regarding regulatory
independence, the structural autonomy and fundamental safeguarding of the supervisory
authority or the body responsible for monitoring and enforcing statutory due diligence ob-
ligations should also be enshrined in law.
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1. Context

a) Regulatory independence according to the CSDDD

Article 24(9) CSDDD' obliges Member States to guarantee the independence of supervisory author-
ities. The competent authorities must be ,/egally and functionally independent’and ,free from ex-
ternal influence’. This includes the freedom from interference ‘from the companies falling within
the scope of this Directive or other market interests. Member States must ensure that the staff and
the persons responsible for the management are free from conflicts of interest; are ‘subject to con-
fidentiality requirements, and refrain from any action incompatible with their duties. Recital 75 spec-
ifies that supervisory authorities should neither seek nor take instructions from anybody

Member States must ensure that supervisory authorities and all persons working for or who have
worked for them, and audiitors, experts and any other persons acting on their behalf. exercise their
powers impartially, transparently and with due respect for obligations of professional secrecy’.? The
purpose of this provision is the effective enforcement of the due diligence obligations laid down
in the Directive, which is only possible if the national regulatory authority acts free from the influ-
ence of other actors, such as undertakings or overarching economic or political interests. The impar-
tial and transparent exercise of powers also stems from the principle of the rule of law.?

b)  The BAFA s supervisory authority for the LkSG

The German Due Diligence in Supply Chains Act (Lieferkettensorgfaltspflichtengesetz, LkSG) is cur-
rently enforced and monitored by the BAFA. As an authority subordinate to the BMWE?®, the BAFA is
subject to the latter’s technical and legal supervision.®> Pursuant to Section 19(1), second sentence,
of the LkSG, technical and legal supervision is exercised in agreement with the Federal Ministry of
Labour and Social Affairs (BMAS). As a higher federal authority, the BAFA has no legal capacity.® Fed-
eral higher authorities form part of the direct federal administration and are directly subordinate to

! Directive (EU) 2024/1760 of the European Parliament and of the Council of 13 June 2024 on corporate sustainability due
diligence and amending Directive (EU) 2019/1937 and Regulation (EU) 2023/2859.

2 Article 24 (9) CSDDD.

3 See Hofmann, Rowe, Tuirk, General Principles Framing European Union Administrative Law, Administrative Law and Policy
of the European Union (Oxford, 2011), p. 170.

4Sec. 1 Act on the Establishment of a Federal Export Office.

5 Burgi, LkSG/CSDDD als Herausforderung fiir Staat und Verwaltung, NVwZ 2024, pp. 1785-1792, p. 1787; Kaltenborn/Kra-
jewski/Ruhl/Saage-Maal3/Wahidi, Lieferkettensorgfaltspflichtenrecht, § 19, para. 22.

6 BeckOK DatenschutzR/Schneider, 56. Ed. 1.2.2026, DS-GVO Art. 52, para. 11.
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a federal ministry.” Within the framework of technical and legal supervision, the ministry is author-
ised not only to issue general instructions to the BAFA, but also instructions relating to individual
cases.’

In Germany, the effects of the BAFA’s lack of independence on its enforcement practices can be
observed. From the outset, the BAFA’s enforcement practices gave the impression that robust en-
forcement of the obligations — which are subject to fines — was not desired.’ To date, the BAFA has
not imposed a single fine.'” Between January and 2026, not a single measure was ordered in 204
ad hoc and risk-based inspections of companies; instead, guidance was provided.'" Civil society or-
ganisations criticised from the outset that the BAFA made communication and the conduct of pro-
ceedings difficult for those affected, trade unions and civil society organisations. For example, con-
trary to Section 29 of the Administrative Procedure Act, the BAFA attempted to deny those affected
the right to inspect files by splitting the proceedings concerning official action under Section 14(2)
of the LkSG into two separate proceedings: one relating to the authority’s action and the other to
the authority’s examination of the company.'?

Since its adoption in the summer of 2021, pressure has been exerted on political decision-makers
regarding the LkSG by companies, business associations, and the media. In 2024, the BAFA refrained
twice from monitoring and enforcing the reporting obligation under Section 10(2) of the LkSG."
Even before the 2024/2025 election campaign for the Federal Parliament, the then Federal Minister
for Economic Affairs, Robert Habeck (Biindnis 90/Die Griinen, the greens), called for ‘firing up the

7 Schoch/Schneider/Schoch, 7. EL Mai 2025, VWVFG § 1, para. 26.

8 Wahidi, footnote 5.

9 Brliggemann: Two Years of the German Supply Chain Act — an interim assessment, May 2025, available at: https://www.ec-
chr.eu/fileadmin/Publikationen/ECCHR 2Y LKSG WEB EN.pdf; CorA-Netzwerk fir Unternehmensverantwortung: Investi-
gativrecherche deckt auf: Wirtschaftsministerium sabotiert Lieferkettengesetz, 19 August 2026, available at:
https://www.cora-netz.de/investigativrecherche-deckt-auf-wirtschaftsministerium-sabotiert-lieferkettengesetz/ (German
only); Niedermeier: Lieferkettengesetz unter Druck: Schafft Reiche ein Gesetz durch die Hintertlr ab?, Frontal 21,
19.08.2026, available at: https://www.zdfheute.de/politik/deutschland/lieferketten-gesetz-reiche-100.html (German only).
19 Niedermeier: Lieferkettengesetz unter Druck: Schafft Reiche ein Gesetz durch die Hintertlr ab?, from minute 09:09.

" Response from the Federal Government to the parliamentary question submitted by Members of Parliament Claudia
Roth, Dr. Jan-Niclas Gesenhues, Dr. Sandra Detzer, other Members of Parliament, and the BUNDNIS 90/DIE GRUNEN parlia-
mentary group, regarding staffing levels at the Federal Office for Economic Affairs and Export Control in connection with
the enforcement of the Supply Chain Due Diligence Act and the implications for the protection of human rights and the
environment, Bt.-Drucks. 21/6603, p. 6 (German only).

12 Briiggemann: Two Years of the German Supply Chain Act, pp. 22, 36.

13 The start of the assessment of the reports was postponed for the first time in April/May 2024 to January 1, 2025, citing
developments at the European level regarding the CSRD and CSDDD. In October 2024, the start of the audit was postponed
to January 1, 2026, based on a directive from the BMWK and BMAS in the ‘Sofortprogramm fiir untergesetzliche Maf3nah-
men zur praxisnahen Anwendung des LkSG’ (Emergency Program for Subordinate Legislation Measures for the Practical
Application of the LkSG), an emergency program of BMWK and BMAS, available at: https://www.vbw-bay-
ern.de/Redaktion/Frei-zugaengliche-Medien/Abteilungen-GS/Sozialpolitik/2024/Downloads/Sofortprogramm.pdf  (Ger-
man only).
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chainsaw and cutting the whole thing down’"* During the Bundestag election campaign, the con-
servatives (CDU/CSU) — which even tabled a draft bill on this in December 2025 - along with the
neoliberal FDP and the far-right AfD, called for the abolition of the LkSG." Even after the conclusion
of the coalition agreement of the current Federal Government — which, at least according to the
prevailing interpretation, provides for the abolition of reporting obligations, the restriction of the
enforcement of the LkSG to cases ‘massive’ human rights violations, and to replace the LkSG with
an implementing act for the CSDDD'® — Chancellor Friedrich Merz called for the abolition of the LkSG
and for efforts to be made at European level to abolish the CSDDD."”

Following the conclusion of the coalition agreement, enforcement of the LkSG was de facto sus-
pended, even though the BAFA is legally obliged to monitor and enforce it. In September 2025, the
BMWE, in agreement with the BMAS, instructed the BAFA to cease its review of LkSG reports, to in-
vestigate companies only in cases of ‘serious breaches’ and to impose fines only as a last resort in
cases of ‘serious human rights violations’, as the coalition government intended to make corre-
sponding amendments to the LkSG.'"® The instruction effectively halts enforcement contrary to the
statutory requirements of the LkSG and is therefore considered unlawful.” Furthermore, the Min-
istry can overturn BAFA decisions and replace them with its own. Effective regulatory enforcement
of due diligence obligations is consequently not possible, as the competent authority is subject to
the influence of political actors.

* Niemeyer: Unmut Uber Lieferkettengesetz: Habeck will ‘Kettensdage anwerfen und das ganze Ding wegbolzen’, Frankfur-
ter Rundschau, 07. October 2024, available at: https://www.fr.de/wirtschaft/unmut-ueber-lieferkettengesetz-habeck-will-
kettensaege-anwerfen-und-das-ganze-ding-wegbolzen-93336067.html (German only).

1> Bundestag Kurzmeldung: Union fordert Aufhebung des Lieferkettengesetzes, 4 December 2024, hib 836/2024; FDP:
Lieferkettengesetz noch vor der Wahl stoppen, 5 December 2024, available at: https://www.fdp.de/lieferkettengesetz-
noch-vor-der-wahl-stoppen (German only); AfD: Wahlprogramm Bundestagswahl 2025, p. 96, available at:
https://www.afd.de/wp-content/uploads/2025/02/AfD Bundestagswahlprogramm?2025 web.pdf (German only).

18 In addlition, we are repealing the National Supply Chain Due Diligence Act (LKSG). It will be replaced by a law on interna-
tional corporate responsibility that implements the European Supply Chain Directive (CSDDD) in a way that minimizes
bureaucracy and facilitates enforcement. The reporting requirement under the LkSG will be abolished immediately and
will no longer apply. Until the new law takes effect, violations of the current statutory due diligence obligations will not be
subject to sanctions, with the exception of gross human rights violations. We support the Commission’s “omnibus” pro-
posal to significantly reduce and postpone the extensive requirements regarding the content of EU sustainability report-
ing, particularly for small and medium-sized enterprises.; Verantwortung fuir Deutschland, Koalitionsvertrag zwischen
CDU, CSU und SPD, 21st legislative period, available at: https://www.koalitionsvertrag2025.de/sites/www.koalitionsver-
trag2025.de/files/koav_2025.pdf, p. 60 (German only).

7 Deutschlandfunk: Merz beharrt auf Abschaffung des Lieferkettengesetzes, 14 May 2025, available at:
https://www.deutschlandfunk.de/merz-beharrt-auf-abschaffung-des-lieferkettengesetzes-106.html (German only).

'®  BMWE, Press Release of 26 September 2025, available at: https://www.bundeswirtschaftsministe-
rium.de/Redaktion/DE/Pressemitteilungen/2025/09/20250926-bmwe-bafa-zurueckhaltung-lieferkettengesetz.html (Ger-
man only); also see Schufft, The Impact of Due Diligence Legislation, Practical Examples from the Implementation of the
German Supply Chain Act (LkSG) (2026), available at: https://www.germanwatch.org/en/93384, p. 13 for an assessment of
the impact of the order of on pending proceedings.

19 Seufert: Lieferkettengesetz, Ein bisschen Kinderarbeit ist okay (2025), available at: https://fragden-
staat.de/artikel/exklusiv/2025/10/ein-bisschen-kinderarbeit-ist-okay/ (German only); ECCHR: Gesetzesanderung durch die
Hintertiir: Zweifel an der RechtmaRBigkeit von Lieferketten-Weisung zweier Bundesministerien an die Durchsetzungs-
behorde  (2025), available at: https://www.linkedin.com/pulse/gesetzes%C3%Adnderung-durch-Cd3i%eB-Chri-
nodt0e8rft/% (German only).
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In recent years, moreover, BAFA staff responsible for monitoring and enforcing the LkSG have re-
peatedly been seconded to other departments within the BAFA or to the Ministry, with the result
that the authority lacks sufficient staff resources to fulfil its duties. According to the Federal Gov-
ernment’s response to the parliamentary question tabled by Alliance 90/The Greens, 7ajt present
[...]40 people are working on the Supply Chain Due Diligence Act (LkSG), two people were seconded
at the time of the response. At the time of the reply, 43 staff members had been temporarily assigned
to other tasks or redeployed.” The heads of BAFA’s sub-departments 71 and 72 have been vacant
for some time. According to the organisation chart, one head of unit is currently managing two units,
whilst another is managing as many as six. Consequently, the BAFA's operational capacity is not cur-
rently guaranteed.

2. Supervision and regulatory independence in Germany

a) Types of supervision under German law

Under German law, supervision encompasses technical, legal and administrative supervision. Ac-
cording to Section 3(1) of the Joint Rules of Procedure of the Federal Ministries, the exercise of steer-
ing and supervisory functions in relation to the subordinate administrative area’ forms part of the
ministerial remit. Technical supervision is to be understood as the supervision of the legality and
appropriateness of administrative actions.* Technical supervision is one of the key elements of the
management and control of the federal administration. The primary objective of professional super-
vision is to ensure that administrative actions are lawful and appropriate. Legal supervision, by con-
trast, is 7imited to the authority of the supervising body [...] to review the lawfulness of administra-
tive actions.® Disciplinary supervision refers to the supervision of employees, organisational units,
or the structure and processes of an organisation.® 7t is aimed in particular at ensuring that employ-
ees fulfil their personal duties, at maintaining the internal order associated with this, and at ensuring
the smooth running of the subordinate organisational unit.”

b)  The constitutional prohibition against a vacuum of ministerial supervision

When implementing federal laws, the German constitution, the Basic Law (Grundgesetz) requires the
Federal Government to assume responsibility and thus demands that administrative activities be
substantially attributable to the Federal Government.” This, in turn, requires ‘at the very least, ef-
fective legal oversight, i.e. oversight equipped with enforcement instruments~*® The democratic le-
gitimacy of the federal administration requires that the Federal Government directs the acting

20 Response from the Federal Government to the Written Question, Bt.-Drucks. 21/6603, p. 3 (German only).

21 Bundesinnenministerium: Grundsatze zur Austibung der Fachaufsicht der Bundesministerien iber den Geschéftsbereich,
as of 2 May 2008, available at: https://olev.de/f/DE-Bund Fachaufsicht grundsaetze ausuebung 2008-05-02.pdf, p. 1
(German only).

2 |bid.

3 |bid.

2 |bid.

% Durig/Herzog/Scholz/Ibler, 109. EL Januar 2026, GG Art. 86 para. 60.

2 |bid, para. 60.
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body and thereby bears responsibility for its actions.?” This would not be the case if there were com-
plete freedom from ministerial direction.?® Accordingly, the Basic Law generally prohibits areas free
from ministerial direction.” The Basic Law provides for a few exceptions to this, such as the freedom
from ministerial direction enjoyed by the Bundesbank under Article 88 of the Basic Law.

However, the prohibition on areas not subject to ministerial oversight requires only legal supervi-
sion, not technical or administrative supervision.** Where federal laws are implemented by the fed-
eral States, the Lander, as a matter of their own competence, the Lander are subject to legal super-
vision by the Federal Government in this regard.?' Within the framework of local government super-
vision, local authorities are subject only to legal supervision in respect of those self-governing tasks
that form part of the core remit of local self-government. In the field of public broadcasting, only
limited legal supervision takes place.*

In the case of administrative enforcement by the Federal Government (direct federal administration),
the Federal Government acts through its own authorities, which are integrated into the federal or-
ganisation. In this case, the Federal Government’s power of direction is comprehensive, i.e. it funda-
mentally encompasses the legal, technical and administrative supervision exercised by the superior
authorities over the acting authority.*® Direct federal administration comprises supreme federal au-
thorities — that is, authorities that are not subordinate to any other authority - and higher federal
authorities. Most supreme federal authorities are federal ministries and are headed by the relevant
federal ministers.** However, the Federal Commissioner for Data Protection and Freedom of Infor-
mation also forms part of the supreme federal authorities; this Commissioner is not subject to gov-
ernment supervision, but only to parliamentary and judicial supervision. Higher federal authorities
are always subordinate to a supreme federal authority (e.g. a ministry) and are therefore subject to
its instructions.*

¢)  The ECJ's jurisprudence regarding the independence of German authorities and vacu-
ums of ministerial supervision

Although the constitutional prohibition of vacuums of ministerial supervision derives from the prin-
ciple of democracy under German constitutional law, it does not derive from the principle of democ-
racy under European law. In cases where independent authorities are provided for under European
law, the prohibition on bodies independent of ministerial control is not compatible with the re-

7 |bid, para. 56.

%8 |bid.

¥ |bid, para. 57.

30 1bid, para. 56.

31 Article 84(3) Basic Law.

32 According to the Federal Constitutional Court’s First Broadcasting Ruling, public broadcasting may be subject only to
limited legal oversight; BVerG, February 28, 1961, Case No. 2 BvG 1 and 2/60, BVerfGE 12, 205, 261. All state media authori-
ties are likewise subject only to limited legal oversight.

33 Durig/Herzog/Scholz/Ibler, 109. EL January 2026, GG Art. 86, para. 55.

3 |bid, para. 251.

% |bid, para. 252.
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quirements of European law. Consequently, the requirements of European law constitute excep-
tions to the prohibition of vacuums of ministerial control, i.e. bodies not subject to ministerial in-
structions.

Thus, as early as 2010, following a five-year infringement procedure in Case C-518/07 concerning the
independence of the Federal Commissioner for Data Protection and Freedom of Information, the
European Court of Justice ruled that the principle of democracy under European law - and the
corresponding requirement for democratic legitimacy and oversight - does not prohibit bodies
independent of ministerial control >

Accordingly, the Court ruled that the Federal Commissioner was not sufficiently independent within
the meaning of the predecessor provision®” — which is identical in wording to the current Article 52
of the GDPR?® - as she was established within the Federal Ministry of the Interior and was subject to
the legal control of the Federal Government and the administrative supervision of the Federal Min-
istry of the Interior.* By contrast, the supervisory authorities responsible for supervising the pro-
cessing of personal data outside the public sector must enjoy an independence allowing them to
perform their duties free from external influence.”™

In its ruling, the ECJ expressly rejected the Federal Republic’s argument that the democratic legit-
imacy and oversight required under German constitutional law preclude the existence of bodies in-
dependent of ministries and necessitate, at the very least, a review of legality by the supervisory
authorities. The principle of democracy does ‘not preclude the existence of public authorities outside
the classic hierarchical administration and more or less independent of the government’?’ Rather,
such bodies, as exist moreover in the German judicial system, often have regulatory functions or
carry out tasks which must be free from political influence, whilst still being required to comply with
the law subject to the review of the competent courts * In this regard, it is not a question of actual
influence or a formal right to issue instructions. The mere risk of political influence or the obliga-
tion to report to a member of the government on matters of management is sufficient.**

In response to this decision, the Federal Data Protection Commissioner has been an autonomous
supreme federal authority since 1 January 2016 and is therefore no longer subject to any supervisory

36 For detailed information on the requirements for functional independence of this decision see 3.b)cc)(1).

37 Art. 28(1)(2) Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and on the free movement of such data.

38 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural
persons with regard to the processing of personal data and on the free movement of such data, and repealing Directive
95/46/EC

39 ECJ, case C-518/07, ruling of 9 March 2010; See also the decision regarding the Austrian Data Protection Act, case C-
614/10, ruling of 16. October 2012.

40 ECJ, case C-518/07, ruling of 9. March 2010, para. 30.

41 1bid, para. 42.

42 |bid.

43 Gola/Heckmann/Rost/Nguyen, 4™ ed. 2026, DS-GVO Art. 52, para. 9.
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authority, but only to judicial and parliamentary supervision.* The Federal Government explicitly
justifies the establishment of the Federal Commissioner as an autonomous and independent su-
preme federal authority on the basis of European Union law and derives the necessary democratic
legitimacy from parliamentary scrutiny of the performance of her duties.*

3. EU law requirements regarding administrative independence

a) Enforcement of Union law by Member States’ authorities

As the EU has only limited powers to enforce Union legal acts, EU law is, in principle, implemented
by the Member States (known as indirect enforcement). Under Article 291(1) of the TFEU*, the
Member States shall shall adopt all measures of national law necessary to implement legally binding
Union acts’ Member States therefore bear the primary responsibility for the enforcement of Union
law. In this context, the national authorities of the Member States function as EU authorities. Ac-
cordingly, regulations and directives generally require Member States to establish competent au-
thorities or supervisory, regulatory and oversight bodies. Article 291(1) TFEU obliges Member States
to adopt all necessary measures under national law to implement legally binding Union acts. The
effective enforcement of Union law depends on the enforcement efforts and cooperation of the ad-
ministrative authorities and courts of the Member States.

In principle, the enforcement of EU law by the Member States is subject to the principle of institu-
tional and procedural autonomy.*” Accordingly, the indirect enforcement of EU law by the author-
ities of the Member States is governed by the law of the Member States, in so far as EU law does not
lay down specific procedural rules.*® This includes the right of Member States to ‘determine which
institutions within the national system shall be empowered to adopt the said measures’®

The principle of procedural autonomy is limited by the principle of sincere cooperation (or the duty
of loyalty) as set out in Article 4(3), first subparagraph, of the TEU.*° The principle of sincere cooper-
ation is a principle inherent in Union law and a fundamental constitutional principle of the EU.>" It
obliges the Union and the Member States to support one another, with full mutual respect, in the
fulfilment of the tasks arising from the Treaties, and encompasses the principles of effectiveness and
equivalence.*? Under the principle of equivalence, Member States may not impose conditions for

44 Federal Government: Draft bill of the Second Act Amending the Federal Data Protection Act—Strengthening the Inde-
pendence of Federal Data Protection Oversight by Establishing a Supreme Federal Authority, Bt.-Drucks. 18/2848,
pp.11,12.

4 |bid.

46 Consolidated version of the Treaty on the Functioning of the European Union (2012), Official Journal of the EU C 326, p.
13.

7 bid, p. 718.

48 ECJ, case C-205/82, ruling of 21 September 1983, para. 17; C-402/13, ruling of 5 November 2014, para. 23.

49 ECJ, case C-51-54/71, ruling of 15 December 1971, para. 3/4.

50 Consolidated version of the Treaty on European Union (2012) Official Journal of the EU C 326/13.

51 Calliess/Ruffert/Kahl, 6" ed. 2022, EU-Vertrag (Lissabon) Art. 4 para. 97.

52 ECJ, footnote 8; Widdershoven, Nationale Verfahrensautonomie und allgemeine Grenzen des EU Rechts, Review of Euro-
pean Administrative Law; vol. 12, no. 2, 5-34, p. 6; Schoch/Schneider/Schoch, 7. EL May 2025, VWVSG Einleitung para. 382;
von der Groeben/Terhechte, 8™ ed. 2025, AEUV Art. 197 para. 3.
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the enforcement of EU law that are less favourable than those applicable to the enforcement of na-
tional law.>* The principle of effectiveness stipulates that procedures under national law must not
‘must not render practically impossible or excessively difficult the exercise of the rights conferred by
law’>* These two principles limit the principle of procedural autonomy.>> Member States may exer-
cise their procedural autonomy ‘only in accordance with the objectives and obligations laid down in
that directive.®®

The independence of supervisory authorities is often a prerequisite for the effective enforcement of
EU law by national authorities.>” As an expression of the principle of effectiveness, the requirement
of independence must be interpreted in the light of that principle.”® However, this does not mean
that all EU legal acts always require (in a specific manner) independent authorities on the basis of
the principle of effectiveness. Since effectiveness is determined by the purpose of the provision, in-
dependence is necessary for the effective enforcement of legal acts only in contexts where there are
specific risks to effective enforcement due to a lack of independence of authorities from, for example,
political actors or market interests.>

b)  Regulatory independence

Whilst EU law, against the backdrop of the principle of procedural autonomy, initially refrained from
laying down specific requirements for enforcement procedures or national regulatory authorities
with regard to the enforcement of European legal acts, more recent legal acts have increasingly con-
tained explicit requirements concerning the establishment of such authorities.® In particular, EU law
generally requires the independence of supervisory authorities when it obliges Member States to
designate or establish supervisory, regulatory or competent authorities.’

53 Schill/Krenn, Art. 4 EUV, in: Grabitz/Hilf/Nettesheim, Das Recht der Europaischen Union, para. 92; ECJ, para. 5.

54 EuGH, case C-261/95, ruling of 10 July 1997.

55 Caliess, Kahl, in: Calliess/Ruffert, Art. 4 EUV (2022), para. 128; Streinz, in: Streinz, Art. 4 EUV (2018), para. 56; von Bog-
dandy/Schill, in: Grabitz/Hilf/Nettesheim, Art. 4 EUV (2025), para. 89 et seq.; Ludwigs: Die Verfahrensautonomie der
Mitgliedstaaten, Euphemismus oder Identitatsfaktor? (2018), NVwZ, p. 1417-1422, p. 1418 with further references; Vincze:
Europaisierung des nationalen Verwaltungsrechts — eine rechtsvergleichende Anndherung (2017), Za6RV, p. 235-267,
p. 237 et seq.

6 ECJ, case C-424/15, ruling of 19 October 2016, para. 30 with reference to rulings of 6 March 2008, Comision del Mercado
de las Telecomunicaciones, C-82/07, EU:C:2008:143, para. 24, of 6 October 2010, Base u. a., C-389/08, EU:C:2010:584, para.
26, and of 17 September 2015, KPN, C-85/14, EU:C:2015:610, para. 53.

57 Lavrijssen, Auf dem Weg zu einem europaischen Unabhéangigkeitsprinzip: Die fortschreitende Verankerung einer un-
abhangigen Energieregulierungsbehoérde im Recht, CCLR 12022, p. 26; Szescilo, Challenging Administrative Sovereignty:
Dimensions of Independence of National Regulatory Authorities Under the EU Law, European Public Law, vol. 27, issue 1
(2021), p. 191-216, p. 214.

58 See ECJ, case C-518/07, ruling of 9 March 2010, para. 25.

%9 Szescilo, footnote 58, p. 214.

60 Szescilo, footnote 58, p. 192 explains this by pointing to the increasing European integration over the years and the
resulting realisation that it is not possible to entrust Member States with the implementation of European law and expect
certain results without also setting guidelines for that implementation.

¢ Ibid.
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However, the principle of independence does not prescribe absolute independence, but is limited
by the principle of legality. This requires that all acts of public bodies with legally binding conse-
quences must be based on a power conferred by law.%? The independence of national authorities
therefore does not mean that they must exist outside the administrative system and administrative
hierarchy of the Member States, but rather that they enjoy independence as regulatory authorities
within the administrative hierarchy, and to what extent.

Individual EU legal acts often, but not always, expressly provide for various dimensions of inde-
pendence. For example, the Deforestation Regulation requires only functional independence®,
whilst the Forced Labour Regulation does not refer to the concepts of legal or functional independ-
ence, but requires the authority to exercise its powers impartially, transparently and with due regard
for confidentiality obligations, and to have the powers and resources necessary to carry out investi-
gations, including sufficient budgetary and other resources®. In contrast, neither the Conflict Miner-
als Regulation® nor the Battery Regulation® contain requirements regarding the independence of
the supervisory authorities. Nor do they contain, either in the recitals or elsewhere, any provisions or
clarifications regarding impartiality, transparency, or professional secrecy.

The case law of the ECJ requires and specifies individual aspects of independence, even where legal
acts do not expressly provide for them or merely stipulate the independence of the authority with-
out further specification. A basic distinction is made between institutional (or structural), functional,
personal and financial independence (or administrative, financial and personnel-related independ-
ence).” These dimensions cannot always be clearly distinguished from one another and are often
closely interrelated.

Article 24(9) of the CSDDD expressly requires for the functional and legal independence of the au-
thorities. These aspects are the most frequently mentioned in European legal acts.®® Furthermore,
pursuant to Article 25(1), Member States must endow the supervisory authorities with appropriate
powers and resources, which includes financial independence. Recital 75 clarifies in this regard that
Member States must ensure that ‘each supervisory authority is provided with the human and finan-
cial resources necessary for the effective performance of its tasks and exercise of its powers’.

62 Hofmann, Rowe, Turk, General Principles Framing European Union Administrative Law, Administrative Law and Policy of
the European Union (Oxford, 2011), p. 151; Szescilo, footnote 58, p. 195.

63 Article 14(4) Regulation (EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023 on the making
available on the Union market and the export from the Union of certain commodities and products associated with defor-
estation and forest degradation and repealing Regulation (EU) No 995/2010.

64 Article 12(5) Regulation (EU) 2024/573 of the European Parliament and of the Council of 7 February 2024 on fluorinated
greenhouse gases, amending Directive (EU) 2019/1937 and repealing Regulation (EU) No 517/2014.

6 Regulation (EU) 2017/821 of the European Parliament and of the Council of 17 May 2017 laying down supply chain due
diligence obligations for Union importers of tin, tantalum and tungsten, their ores, and gold originating from conflict-af-
fected and high-risk areas.

6 Regulation (EU) 2023/1542 of the European Parliament and of the Council of 12 July 2023 concerning batteries and waste
batteries, amending Directive 2008/98/EC and Regulation (EU) 2019/1020 and repealing Directive 2006/66/EC.

7 BeckOK DatenschutzR/Schneider, 56. Ed. 1.2.2026, DS-GVO Art. 52 para. 6 f.; Szescilo, see footnote 58, p. 214.

58 |bid, p. 204.
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aa) Legalindependence

Article 24(9) of the CSDDD requires, first and foremost, legal independence. This means that the
competent authority must be an autonomous legal entity.® However, this does not require the au-
thorities to possess their own legal personality under public or private law, as this would unduly
interfere with the administrative and legal traditions of the Member States and would therefore be
incompatible with the principle of administrative autonomy. Under German law, too, authorities do
not have their own legal personality, except in the case of self-governing bodies in the form of local
authorities, public-law institutions with legal capacity, or bodies entrusted with public authority; the
legal entity of all federal authorities is the Federal Republic of Germany as a territorial body (Ge-
bietskorperschaft). Depending on the administrative framework of the Member States, an independ-
ent legal entity can be achieved in various ways, from creating distinct legal person under public or
private law to setting up a body operating within legal personality of the state, but recognized as a
standalone body of public administration’”®

However, for a body to be a separate legal entity, it is at least necessary that the national regulatory
authorities are not merely an organisational unit of the Ministry or of another body with the same
degree of autonomy as a ministerial department. Legal independence also requires that national
regulatory authorities the power to adopt administrative acts on its own behalf (not on behalf of the
ministry) and undertake other external activities (in particular, contracting) autonomously or without
ex ante approval of the ministry””" The BAFA fulfils this requirement, as it is an independent body of
the public administration.

bb) Institutional independence

Institutional independence is closely linked to legal independence. Institutional independence re-
fers to the structural autonomy of supervisory authorities and the fundamental safeguarding of
their continued existence.”? The various dimensions of independence often cannot be clearly dis-
tinguished from one another and may overlap to some extent. Institutional and legal independence
overlap insofar as both legal independence and structural autonomy - as part of institutional inde-
pendence - require legally independent entities. Structural autonomy also means that the appoint-
ment of members of the governing bodies of national regulatory authorities 7ollows clear, transpar-
ent, non-discriminatory and merit-based procedure established by the national law.””

In addition to structural autonomy, institutional independence also encompasses the independ-
ence of management. This includes independence in relation to human resources management and
financial management.”* Any interference with structural autonomy and the independence of man-
agement could undermine functional independence,” for example if political actors exert influence

89 ECJ, case C-424/15, ruling of 19 October 2016.

70 Szescilo, see footnote 58, p. 204.

71 |bid, p. 204.

72 BeckOK DatenschutzR/Schneider, 56. Ed. 1.2.2026, DS-GVO Art. 52 para. 10.
73 Szescilo, see footnote 58, p. 209.

74 |bid, p. 209.

75 |bid.
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over governing bodies by appointing members at their discretion, or if members of governing bod-
ies act out of pre-emptive obedience for fear of dismissal or similar consequences.’® In this context,
human resources management also includes regulations governing the period following departure
from service, in order to prevent ‘revolving door’ effects. Independence of management entails
budgetary autonomy and a certain degree of autonomy over expenditure.”’

Institutional independence also encompasses the safeguarding of the authority’s continued exist-
ence. Articles 24 and 25 of the CSDDD require Member States to establish supervisory authorities
and to provide them with adequate resources, thereby safeqguarding their continued existence and
thus also ensuring institutional independence. A key aspect of institutional independence is the su-
pervisory authority’s autonomy over its own staff, that is, the ability of the supervisory authority to
select its own staff and to ensure that they are accountable only to the authority’s management.”®
Applied to the forms of supervision under German law, this autonomy is compromised if disciplinary
authority over an authority’s staff lies not with the authority’s management but with the superior
ministry.

In the case of the BAFA, institutional independence is questionable. Whilst it is a structurally inde-
pendent body and its continued existence and autonomy over staffing are, in principle, guaranteed
by law, the operational capacity of the department responsible for monitoring the LkSG has been
restricted for several years now by the secondment of staff to the BMWE or to other departments,
and this hinders the effective enforcement of due diligence obligations. Given that there are cur-
rently only 40 staff members working on the LkSG instead of the 101 posts provided for,”” and
that just two heads of unit are managing eight units, the BAFA department responsible for moni-
toring and enforcing the statutory due diligence obligations appears to be increasingly becoming a
mere shell.

cc)  Functional independence

Functional independence is closely linked to legal independence and encompasses the inviolability
of the authority’s powers as set out in the Directive, as well as the ability to conduct administra-
tive proceedings and issue administrative acts independently.®* Functional independence re-
quires a certain degree of independence from higher-level or supreme authorities and the govern-
ment. It leads to a separation of regulation and enforcement®' and ‘excludes the right of elected

76 |bid, p. 210.

77 |bid, p. 211.

78 BeckOK DatenschutzR/Schneider, 56" ed. 1.2.2026, DS-GVO Art. 52, para. 10.

79 See Response from the Federal Government to the parliamentary question submitted by Members of Parliament Claudia
Roth, Dr. Jan-Niclas Gesenhues, Dr. Sandra Detzer, other Members of Parliament, and the BUNDNIS 90/DIE GRUNEN parlia-
mentary group, Bt-Drucks. 21/7228, p. 2.

80 Szescilo, see footnote 58, p. 204.

81 Szescilo, see footnote 58, p. 208.
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politicians to issue instructions or orders about specific requlatory measures to be taken or aban-
doned®. It protects authorities from becoming mere shells by saving the formal guarantees of in-
stitutional independence, while shifting the major regulatory powers to ministries or other bodies
fully subordinated to the political decision-makers’®

Functional independence means that the authorities must not seek or accept instructions from any
other public or private body.® This is at the heart of operational independence.® In the context of
the CSDDD, Recital 75 expressly states: ‘In order to exercise their powers impartially, these super-
visory authorities should neither seek nor take instructions from anybody.”®® Although this is a
Recital and therefore not part of the Directive itself, it serves to interpret it. Recital 75 emphasises
that functional independence prohibits instructions from public and private bodies, both in general
and in the context of the CSDDD. As there is a ministerial right to issue instructions within the frame-
work of technical and legal supervision, freedom from instructions means that neither technical
nor legal supervision by higher-level authorities is permitted.?” Disciplinary supervision also en-
tails a right to issue instructions, meaning that disciplinary supervision by a higher-level authority is
thereby precluded.® Personal independence forms part of functional independence (or is, in part,
closely linked to it). This protects the authority’s officials from impermissible interference with their
employment status that is indirectly aimed at influencing the substance of their official duties.®

As the BAFA, being a public authority within the remit of the Ministry of Economic Affairs, is subject
to the Ministry’s technical and legal supervision — which the Ministry exercises in accordance with
section 19(1), second sentence, of the LkSG in consultation with the Ministry of Labour - the BAFA is
bound by instructions and is not functionally independent.

It has not been conclusively clarified in the case law of the ECJ whether functional or substantive
independence precludes any right to issue instructions and, consequently, both technical and legal
supervision as well as administrative supervision. As outlined above, the requirements under Euro-
pean law regarding the independence of authorities constitute, by virtue of the primacy of European
law, an exception to the German constitutional prohibition on areas free from ministerial control.
However, according to the aforementioned judgment of the ECJ on the independence of data pro-
tection officers, the independence of the authority must be assessed autonomously in relation to the
relevant legal acts and against the background of the objective of effective enforcement.”® Never-
theless, conclusions can be drawn from the case law of the ECJ — in particular the ruling on the inde-
pendence of data protection officers, according to which they must not be subject to any instruc-
tions — regarding the interpretation of functional independence under the CSDDD (1). This is not

82 |bid, p. 209.

8 |bid, p. 205.

84 BeckOK DatenschutzR/Barczak, 48. ed., 1 February 2024, DGA Art. 26 Abs. 6; Szescilo, see footnote 58, p. 204, 209.

85 Ludwigs EU-WirtschaftsR-HdB/Ludwigs/Sikora, 66. EL April 2026, § 2 para. 386; BeckOK DatenschutzR/Schneider, 56" ed.,
1 February 2026, DS-GVO Art. 52 para. 11.

86 CSDDD, Recital 75.

87 See on the freedom from instructions under the GDPR Gola/Heckmann/Rost/Nguyen, 4. ed. 2026, DS-GVO Art. 52, para. 9.
8 Gola/Heckmann/Rost/Nguyen, 4" ed. 2026, DS-GVO Art. 52, para. 10.

8 BeckOK DatenschutzR/Schneider, 56" ed. 1 February 2026, DS-GVO Art. 52, para. 12.

90 ECJ, case C-518/07, ruling of 9 March 2010, para. 25.

@ blue marble legal



Seite 15

contradicted by the fact that, in its ruling on the Federal Network Agency, the Court did not object
to the ministerial right to issue instructions (2). The ECJ’s ruling on the lack of independence of Ger-
man public prosecutors’ offices also highlights the importance of freedom from instructions for in-
stitutional independence. In this case, the Court ruled that German public prosecutors’ offices are
not sufficiently independent to issue European arrest warrants, even though neither institutional in-
dependence nor freedom from instructions are expressly provided for in the applicable secondary
legislation (3).

(1) ECJ ruling on the independence of data protection officers (Case C-518/07)

In the ECJ ruling on the Data Protection Commissioner in Case C-518/07, referred to above, the ECJ
held that the structure in place in Germany at the time did not comply with the requirements of the
GDPR due to the ministerial right to issue instructions. Although the wording of the GDPR differs
from that of the CSDDD, the reasoning in the judgment is applicable to the concept of independence
under the CSDDD. Whilst Article 52(1) of the GDPR provides for ‘complete independence’, Article
52(2) of the GDPR specifies:

‘The member or members of each supervisory authority shall, in the performance
of their tasks and exercise of their powers in accordance with this Regulation, re-
main free from external influence, whether direct or indirect and shall neither seek
nor take instructions from anybody.’

Article 52(2) of the GDPR thus requires functional or substantive independence and prohibits direct
or indirect external influence, as well as the seeking or acceptance of instructions. This largely corre-
sponds to the wording of Article 24(9), according to which ‘Member States shall ensure that the su-
pervisory authorities are legally and functionally independent, free from external influence/...]’ Re-
cital 75 further specifies that supervisory authorities should neither seek nor take instructions from
anybodly.’Both the GDPR and the CSDDD thus require functional independence and freedom from
instructions.

The ECJ interprets the concept of independence in the light of the purpose of the effective perfor-
mance of the authority’s tasks under the relevant secondary legislation.’’ In the case of the GDPR,
the purpose requires that supervisory authorities ‘when carrying out their duties, the supervisory
authorities must act objectively and impartially, for which they ‘they must remain free from any ex-
ternal influence, including the direct or indirect influence of the State or the Lander, and not of the
influence only of the supervised bodies’®* Functional independence under Article 52(2) of the GDPR
does not permit ministerial supervision, because supervision of any kind fundamentally enables gov-
ernments or bodies within their subordinate administration ‘o influence, directly or indirectly, the
decisions of the supervisory authorities or, as the case may be, to cancel and replace those deci-
sions’® Furthermore, economic interests could tempt governments to exert influence over public
authorities:

 bid.
2 |bid.
3 Ibid, para. 32.
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‘Furthermore, that government may also tend to favour economic interests in the
application of the provisions on the protection of indjviduals with regard to the
processing of personal data by certain companies which are economically im-
portant for the Land or region.*

These considerations can be applied to the context of the CSDDD. The issue of corporate sustaina-
bility obligations, or due diligence obligations, in relation to human rights and the environment s a
highly politically charged topic.”® Not only is there a risk in this context that ministerial instructions
will be issued that contradict the statutory duties of the authorities, but this has in fact already hap-
pened with the BMWE instruction of September 2025%. Admittedly, unlike the GDPR, the CSDDD
does not require ‘complete independence’. However, it expressly requires that public authorities
must be ‘legally and functionally independent, free from external influence, whether direct or
indirect’ and specifies in Recital 75 that no instructions may be sought or accepted.

(2) ECJ ruling on the independence of the Federal Network Agency (Case C-718/18)

The ECJ’s judgment in Case C-718/18 does not give rise to any different interpretation of the require-
ment of functional independence.”’ The proceedings also concerned regulatory independence; the
internal energy market regulation at issue likewise requires legal and functional independence,”® and
here too the Court ruled that the Federal Republic of Germany had failed to correctly implement the
requirements of the internal energy market regulation due to a lack of sufficient independence of
the Federal Network Agency - a public authority subject to shared technical, legal and administrative
supervision by the Federal Ministry of Digital and Transport and the Federal Ministry for Economic
Affairs and Energy®® — had not correctly implemented the requirements of the internal energy market
regulations.

% Ibid, para. 35.

% See above at 1.b).

% BMWE, press release of 26 September 2025, available at: https://www.bundeswirtschaftsministe-

rium.de/Redaktion/DE/Pressemitteilungen/2025/09/20250926-bmwe-bafa-zurueckhaltung-lieferkettengesetz.html; see

also Schufft, footnote 18, p. 13.

97 ECJ, case C-718/18, ruling of 2. September 2021.

%8 The directive in effect at that time, as well as the current internal energy market regulations, stipulate—similar to the

CSDDD and European data protection law—that the regulatory authority ‘exercise its powers impartially and transpar-

ently,’ for which it must be “legally separate and functionally independent from other public and private institutions,” ‘does
not seek or accept direct instructions from government agencies or other public or private entities in the performance of
its regulatory duties’ and ‘acts independently of market interests,” Art. 35(4) Directive 2009/72/EC of the European Parlia-

ment and of the Council of 13 July 2009 concerning common rules for the internal market in electricity and repealing Di-

rective 2003/54/EC, today Art. 57(4) Directive (EU) 2019/944 of the European Parliament and of the Council of 5 June 2019

on common rules for the internal market for electricity and amending Directive 2012/27/EU (recast). In addition, Member

States shall ensure that ‘the regulatory authority can take autonomous decisions, independently from any political bodly,

and has separate annual budget allocations, with autonomy in the implementation of the allocated budget, and adequate
human and financial resources to carry out its duties; Art. 35(5) Directive 2009/72/EC, today Art. 57(5) Directive (EU)

2019/944.

% Written Questions with the Federal Government’s Responses Received During the Week of May 30, 2023, Bt-

Drucks. 20/7090, p. 83; no. VIl of the Organizational Directive Issued by the Federal Chancellor of 8 December 2021 (German

only).
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However, the infringement proceedings did not concern the ministerial right to issue instruc-
tions, but rather the Federal Government’s power under Section 24, first sentence, of the Energy
Industry Act (EnWG) (previous version) to issue detailed instructions to the Federal Network Agency
by means of statutory orders as to how it should set the transmission and distribution tariffs, the
conditions for access to the national networks and the conditions for the provision of balancing ser-
vices, even though, pursuant to Article 37 of the Directive, this is the responsibility of the Federal
Network Agency as the regulatory authority. Accordingly, it cannot be inferred from this decision
that a ministerial right to issue instructions is consistent with the requirement of functional inde-
pendence or that, in the event of a limitation of supervision to legal supervision, such a right might
exist. Consequently, the case law of the ECJ remains applicable, according to which even the risk of
political influence is incompatible with functional independence.’®

(3) ECJ ruling on the independence of German public prosecutors’ offices (Cases C-508/18 and C-
82/19)

The ECJ's ruling on the lack of independence of German public prosecutors’ offices also underlines
the importance of administrative independence in the enforcement of EU law. The joined cases C-
508/18 and C-82/19 concerned the question of whether German public prosecutors’ offices consti-
tute judicial authorities within the meaning of Framework Decision 2002/584. Until the entry into
force of the Treaty on the Functioning of the European Union (TFEU), framework decisions were de-
cisions relating to police and judicial cooperation in criminal matters. Since the entry into force of
the Treaty on the Functioning of the European Union (TFEU), matters relating to police and judicial
cooperation in criminal matters have been subject to the ordinary legislative procedure. Framework
decisions already adopted remain in force until they are amended. Framework Decision 2002/584
provides for the European arrest warrant as an instrument for the European enforcement of national
arrest warrants and serves to simplify and expedite the extradition of suspects.

Although Framework Decision 2002/584 does not impose any requirements regarding independ-
ence or freedom from instructions, the ECJ concludes that, due to the right of the Federal and State
Ministers of Justice to issue instructions, German public prosecutors’ offices are not judicial authori-
ties within the meaning of the Framework Decision. Because of this right to issue instructions, there
is a risk of political influence, as

public prosecutors’ offices of a Member State [...] are exposed to the risk of being
subject, directly or indjrectly, to directions or instructions in a specific case from the
executive, such as a Minister for Justice, in connection with the adoption of a deci-
sion to issue a European arrest warrant,”’’

The ECJ expressly rejected the Federal Republic’s argument ‘German law provides safeguards
which are capable of circumscribing the power to issue instructions enjoyed by the Minister for Jus-
tice in respect of the public prosecutor’s office, so that the situations in which that power could be
exercised are extremely rare.”® Specifically, the Federal Republic argued that the principle of legality

190 Gola/Heckmann/Rost/Nguyen, 4. ed. 2026, DS-GVO Art. 52, para. 9.
191 ECJ, cases C-508/18 and C-82/19 PPU, ruling of 27. Mai 2019, para. 90.
102 See ECJ, cases C-508/18 and C-82/19 PPU, ruling of 27. Mai 2019, para. 78.
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governing the activities of the public prosecutor’s office ensured that any individual instructions
would in any event not exceed the limits set by statute and law. The Federal Republic further pointed
out that public prosecutors, as civil servants, cannot be removed from office merely for failing to
comply with an instruction. Schleswig-Holstein, moreover, provides for such instructions to be is-
sued in writing and communicated to the President of the State Parliament; the coalition agreement
of the then State Government of Saxony also stipulated that, during its term of office, the Minister of
Justice should not exercise his right to issue instructions in certain cases.

However, in the court’s view, the guarantees put forward by the Federal Republic do not entirely rule
out the possibility of influence being exerted through instructions from Ministers of Justice.'® Fur-
thermore, the right to issue instructions, as regulated in the Judiciary Organisation Act (Gerichtsver-
fassungsgesetz, GVG), is not subject to any more specific conditions, nor does it prevent Ministers of
Justice from influencing the exercise of discretion by public prosecutors. Furthermore, under the
GVG, instructions are permissible even if the written form required in individual federal States is dis-
regarded. Moreover, a requirement for written form at state level does not preclude the issuing of
verbal instructions.”® The guarantee provided for in the Saxon Government’s coalition agreement
applies only to specific cases and is not enshrined in law.'®

This ruling by the ECJ not only highlights the particular importance of the independence of public
authorities in the implementation of European legal acts. It also demonstrates that the requirement
for administrative independence may arise from the principle of effectiveness, even if it is not ex-
pressly provided for in the relevant legal act. Furthermore, it underlines the importance of freedom
from instructions. Whilst not every reference to restrictions on the right to issue instructions is suf-
ficient, it may be possible to derive indications of a way of restricting the right to issue instructions
which, whilst not preserving administrative independence, nevertheless strengthens it: The right to
issue instructions must be subject to specific statutory requirements; cases where the freedom from
instructions applies must be enshrined in law; the written form must be enshrined in law; and, fur-
thermore, the issuing of instructions must be reported to Parliament in order to ensure parliamen-
tary scrutiny of the exercise of the right to issue instructions.

However, against the backdrop of the very clear requirements of Article 24(9) of the CSDDD and
Recital 75, which expressly stipulates that ‘neither seek nor take instructions from anybodly’, it seems
at least questionable whether an authority subject to ministerial supervision would be able to com-
ply with these requirements through such restrictions on the right to issue instructions.

dd) Financial independence

Closely linked to institutional independence is financial independence (or administrative, financial,
and personnel-related independence). This refers to the guarantee of sufficient resources.'® This
could also be attributed to the institutional dimension [...]: however, due to its great relevance, it is

193 | bid, para. 80.
194 |bid, para. 82.
195 |bid, para. 83.
106 BeckOK DatenschutzR/Schneider, 56™ ed., 1 February 2026, DS-GVO Art. 52, para. 10.
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rightly treated as a fourth, distinct dimension of financial independence.”® The legal scholarship on
this topic arose in the context of the independence of supervisory authorities under the GDPR, the
wording of which, with regard to the allocation of resources, bears a strong resemblance to the
wording of Article 25 of the CSDDD. Article 52(4) of the GDPR obliges Member States to ensure

,that each supervisory authority is provided with the human, technical and finan-
cial resources, premises and infrastructure necessary for the effective performance
of its tasks and exercise of its powers, including those to be carried out in the con-
text of mutual assistance, cooperation and participation in the Board.”

(Emphasis only here.)

Similarly, Article 25(1) of the CSDDD requires Member States to ensure ‘that the supervisory author-
fties have adequate powers and resources to carry out the tasks assigned to them under this Di-
rective’.

In the case of the BAFA, its financial independence is questionable for the reasons already outlined
in relation to institutional independence. The department within the BAFA responsible for supervis-
ing the LkSG does not currently have adequate powers and resources to fulfil its statutory duties.

4, Options for adjustment under German law

Member States are free to establish new authorities or to delegate responsibilities for enforcing na-
tional legislation transposing the CSDDD to existing authorities.'® As already outlined, the current
structure of the BAFA's oversight and enforcement of statutory due diligence obligations does not
meet the requirements of the CSDDD.

Only the establishment of an independent supreme federal authority, similar to the Data Protection
Commissioner, as the supervisory authority for the CSDDD meets the requirements for functional
independence and freedom from instructions and is therefore the only legally certain means of
implementation under German law.

However, given that ministerial-free bodies are, in principle, contrary to German constitutional law
and that the Federal Government appears to favour federal higher authorities over supreme federal
authorities, the question arises as to whether, and under what conditions, a federal higher authority
could be granted greater independence in order to better meet the requirements of the CSDDD.
Possible options would include the establishment of a supervisory body within the BAFA (or the es-
tablishment of a special unit within the BAFA) or the creation of a new higher federal authority similar
to existing independent higher federal authorities. However, none of these options is free from
ministerial instructions and is therefore not in accordance with Article 24(9) of the CSDDD.

107 BeckOK DatenschutzR/Schneider, 56™ ed., 1 February 2026, DS-GVO Art. 52, para. 10.

198 See Scheltema, McCorquodale: Supervisory Mechanisms and Directors Duties: Innovations in the Proposed EU Directive
on Corporate Sustainability Due Diligence, Nova Centre on Business, Human Rights and the Environment Blog, 24 May
2022, available at: https://novabhre.novalaw.unl.pt/supervisory-mechanisms-and-directors-duties-innovations-in-the-
proposed-eu-directive-on-corporate-sustainability-due-diligence/.
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a) The Decision Divisions of the Federal Cartel Office

An example of such a higher federal authority is the decision-making departments of the Federal
Cartel Office, which, like the BAFA, is an independent higher federal authority under Article 87(3) of
the Basic Law. Although the Federal Cartel Office, as a higher federal authority, falls within the remit
of the Federal Ministry for Economic Affairs and Energy (BMWE) under Section 51(1) of the Act
against Restraints of Competition (GWB), its Decision Divisions enjoy extensive autonomy in their
decisions and rule in a manner similar to that of a court. Neither the BMWE nor the President of the
Office has the power to issue instructions to the Decision Divisions.'® This is consistent with admin-
istrative practice. The instruction from 1965 - often cited as the sole instance of an individual minis-
terial instruction to a Decision Divisions, instructing it not to take up self-restraint agreements in the
mineral oil sector — was in fact not an individual instruction, but a general instruction which should
have been published in the Federal Gazette.'”

Nevertheless, the independence of the Federal Cartel Office is considered controversial.”" This is
because, under Section 52 of the Act against Restraints of Competition (Gesetz Gegen Wettbew-
erbsbeschrankungen, GWB), the Ministry may issue general instructions. Furthermore, individual in-
structions—even those binding on the Decision Divisions —are in some quarters regarded as justi-
fiable."? It is sometimes argued that the Federal Cartel Office is subject to instructions because the
Ministry’s right to issue instructions arises from the relationship of superior-subordinate.' It is coun-
tered that ‘the Ministry has consistently refrained from issuing individual instructions and has not
made use of the option to issue general instructions since 1980; furthermore, a number of statutory
provisions, when viewed in context, dispel any doubts regarding the Office’s and its Decision Divi-
sions’ freedom from instructions.”"* However, the view that appears to prevail at present ‘empha-
sises the independence of the Federal Cartel Office and takes a negative view of individual instruc-
tions from the Ministry.""

However, the provisions of Section 51(2) — (4) of the GWB, which would make little sense without the
Decision Divisions having the freedom to take decisions independently of instructions, are unlikely
to satisfy the requirements set out above in the case-law of the ECJ regarding administrative inde-
pendence, as this case-law already excludes even the theoretical possibility of exerting influence or
issuing instructions. In light of the ECJ’s ruling in Cases C-508/18 and C-82/19 concerning the Euro-
pean arrest warrant, the power to issue instructions must, at the very least, be subject to specific
statutory requirements; cases where such instructions may be waived and the requirement for them
to be in writing must be enshrined in law; and parliamentary scrutiny of the issuing of instructions
must be guaranteed.

19 |Immenga/Mestmacker/Stockmann/Picht, 7" ed. 2024, GWB § 51, para. 14.
19 |bid, para. 15.

" |bid, para. 7.

12 |bid.

3 |bid, para. 8.

4 |bid.

15 |bid, para. 7.
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b)  The Grand Ruling Chambers of the Federal Network Agency

Another example of an autonomous federal higher authority with a high degree of independence is

the Grand Ruling Chambers of the Federal Network Agency, an agency within the purview of the

BMWE''¢ that is subject to shared technical, legal, and administrative supervision of the Federal Min-

istry of Digital and Transportation and the BMWE.""” The Grand Ruling Chambers established pursu-

ant to Section 59(3), first sentence, of the Energy Industry Act (Energiewirtschaftsgesetz, ENWG) were

created in response to the aforementioned ruling by the European Court of Justice in Case C-718/18,

in which the Court challenged the Federal Government’s authority to specify criteria for network

charges and network access by means of a statutory regulation. The Grand Ruling Chambers of the

Federal Network Agency, like the Decision Divisions of the Federal Cartel Office, make decisionsin a

manner similar to that of a court."® Since the Federal Network Agency is an independent higher fed-

eral authority within the purview of the BMWE, the latter has, based on the principle of democracy

set forth in Article 20 of the Basic Law, a general right to issue instructions within the framework of
legal, technical, and administrative supervision."* The BMWE may issue general instructions to the

Federal Network Agency; with regard to the decision-making chambers, the BMWE is also authorized

to issue specific instructions.' In cases where Grand Ruling Chambers are required to exercise their

discretion in accordance with their duties, ‘the Federal Ministry for Economic Affairs and Energy
(BMWi) generally has the right to issue instructions regarding whether to initiate, refrain from initi-
ating or discontinue proceedings’*' In the absence of a statutory basis, individual instructions are

also not required to be published.'® Accordingly, the major decision-making chambers of the Fed-

eral Network Agency are not exempt from receiving instructions.

As outlined above in the context of functional independence,'? the wording of the EU internal en-
ergy market regulations and the CSDDD are very similar with regard to regulatory independence.
However, the fact that the ECJ did not take issue with the ministerial right to issue instructions in its
judgment in Case C-718/18 does not mean that such a right is consistent with the requirement of
functional independence and freedom from ministerial interference, as the ministerial right to issue
instructions was not the subject of the proceedings. It is sometimes argued that the requirements of
EU internal market regulation entail only independence and freedom from instructions in relation to
market interests, and not in relation to higher-ranking authorities.'* As outlined above, there is a risk
of political influence in the monitoring and enforcement of statutory due diligence obligations for
the (supposed) protection of economic interests; consequently, this cannot be applied to the context
of the CSDDD.

16 Sec. 1 Act on the Federal Network Agency for Electricity, Gas, Telecommunications, Postal Services, and Railways.

7 Written Questions with the Federal Government’s Responses Received During the Week of May 30, 2023, Bt-
Drucks. 20/7090, p. 83; no. VIl of the Organizational Directive Issued by the Federal Chancellor of 8 December 2021.

118 Theobald/Kiihling/Theobald/Werk, 134" EL April 2026, EnWG § 59, para. 29.

"9 |bid, para. 26.

120 |bid, para. 30, 31.

121 |bid, para. 32.

122 |bid, para. 33.

123 Gee 3.b)cc).

124 Theobald/Kiihling/Theobald/Werk, 134" EL April 2026, EnWG § 59, para. 29.

@ blue marble legal



Seite 22

¢) Financial Intelligence Unit

Another example of an independent federal higher authority is the Central Office for Financial Trans-

action Investigations, the Financial Intelligence Unit (FIU), which is the national reporting centre for
the prevention, detection and support in the fight against money laundering and terrorist financing

in accordance with Section 27 of the Money Laundering Act (Geldwaschegesetz, GwG). Pursuant to

Section 27(2) of the GwG, it is ‘organisationally autonomous and operates with professional inde-
pendence within the scope of its tasks and powers’ Section 28(2) of the GwG further stipulates that,

whilst the FIU is subject to the supervision of the Federal Ministry of Finance (BMF), the Ministry
must take the FIU’s professional independence into account in the course of its supervisory duties.

According to the Federal Government, ‘the Federal Ministry of Finance’s (BMF) supervision under
Section 28(2) of the Money Laundering Act (GwG) in the area of operational analysis is limited to
legal supervision; which means ‘that the appropriateness of administrative actions cannot be re-
viewed in this respect (so-called limited technical supervision)”* Consequently, the BMF [...] can
only intervene in relation to the processing backlogs reported by the FIU within the framework of
legal supervision, i.e. it can only work to ensure compliance with legal limits.** Unlike the decision-

making departments of the Federal Cartel Office and the major decision-making chambers of the

Federal Network Agency, the FIU does not, admittedly, make decisions in a manner similar to that of
a court, but is subject only to legal supervision by the Federal Ministry of Finance (BMF) with regard

to its operational analysis.

The requirement for independence stems from Article 32(3) of the EU Money Laundering Directive.'”
However, this provision differs significantly from Article 24(9) of the CSDDD. Article 32(3) of the EU
Money Laundering Directive provides for the operational independence and autonomy of central
reporting offices. This means that the reporting office authority and capacity to carry out its func-
tions freely, including the ability to take autonomous decisions to analyse, request and disseminate
specific information’'*® Unlike the CSDDD, the EU Money Laundering Directive does not specify that
the authority must be functionally independent, nor does it require it to be free from instructions.

C) Supervisory authority for statutory auditors

The Auditors’ Supervisory Authority (APAS), a federal authority that is organisationally integrated
into the BAFA, would likewise fail to meet the requirements of European law regarding regulatory
independence. Similar to professional bodies, the APAS is subject to legal supervision by the BMWE
pursuant to Section 66 of the Auditors’ Code (Wirtschaftspriiferordnung, WPO) and is therefore not

125 Response by the Federal Government to the parliamentary question submitted by Representatives Janine Wissler, Dr.
Gesine Lotzsch, Klaus Ernst, other members of the House, and the DIE LINKE parliamentary group, regarding 100,000 un-
processed reports of suspected money laundering at the Financial Intelligence Unit and the FATF audit of Germany, Bt.-
Drucks.20/5125, p. 8.

126 |bid.

127 Directive (EU) 2015/849 of the European Parliament and of the Council of 20 May 2015 (consolidated version) on the
prevention of the use of the financial system for the purposes of money laundering or terrorist financing, amending Regu-
lation (EU) No 648/2012 of the European Parliament and of the Council, and repealing Directive 2005/60/EC of the Euro-
pean Parliament and of the Council and Commission Directive 2006/70/EC.

128 Art. 32(3) Money Laundering Directive.
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independent of government instructions either. Section 66 of the WPO implements the require-
ments of the Directive on the audit of annual and consolidated financial statements'?®, which does
not provide for independence from public authorities or freedom from instructions. According to
the explanatory memorandum to the Act amending Section 66 of the WPO in line with the Directive,
the legislature did not assume a requirement for regulatory independence, but rather one of ulti-
mate responsibility: 7There are no plans for the Federal Ministry for Economic Affairs and Energy to
exercise technical supervision over the Auditor Oversight Authority. A right to issue technical instruc-
tions is incompatible with the concept under European law of a supervisory authority bearing ulti-
mate technical responsibility.”*

5. Conclusion and recommendation

As the BAFA is subject to ministerial technical and legal supervision and thus to the minister’s
right to issue instructions, the current structure of the regulatory enforcement of statutory due
diligence obligations, as outlined above, does not comply with the requirements of European
law or those of the CSDDD. Accordingly, regulatory oversight and enforcement of statutory due
diligence obligations must be adapted as part of the transposition of the CSDDD into German law.

Establishing the supervisory authority as a highest federal authority definitively precludes super-
vision and direction by ministries or the government, and thus complies, in a legally secure manner,
with the requirements of European law and Article 24(9) of the CSDDD. In order to ensure democratic
legitimacy, this authority should be subject to parliamentary and judicial supervision. Whilst areas
not subject to ministerial oversight are contrary to German constitutional law, the prohibition on
such areas — which is derived from the principle of democracy under German constitutional law —
does not stem from the principle of democracy under European law and must therefore take a back
seat due to the primacy of European law. Requirements under European law thus constitute an ex-
ception to the prohibition on areas not subject to ministerial oversight.

It cannot be said with absolute certainty whether the ECJ would consider an independent federal
higher authority with a greater degree of autonomy - such as the Decision Divisions of the Federal
Cartel Office, the Grand Ruling Chambers of the Federal Network Agency, the Financial Intelligence
Unit or the Auditors’ Supervisory Authority — to be sufficiently independent in accordance with Arti-
cle 24(9) of the CSDDD. The BAFA is also a higher federal authority. The clear wording of Recital 75,
according to which ‘supervisory authorities may neither seek nor accept instructions’, as well as the
jurisprudence of the ECJ on functional independence — particularly given the specific risk of in-
structions conflicting with legal obligations in the highly politically charged area of corporate due
diligence — suggests that an independent federal supervisory authority would not meet these re-
quirements. Whilst the decision-making departments of the Federal Cartel Office and the major de-
cision-making chambers of the Federal Network Agency enjoy a high degree of autonomy and make

129 Art. 32(4) Directive 2006/43/EC of the European Parliament and of the Council of 17 May 2006 on statutory audits of
annual accounts and consolidated accounts, amending Council Directives 78/660/EEC and 83/349/EEC and repealing
Council Directive 84/253/EEC.

130 Draft Bill of the Federal Government: Act Implementing the Supervisory and Professional Regulations of Directive
2014/56/EU and Enforcing the Corresponding Provisions of Regulation (EU) No. 537/2014 with Respect to the Audit of
Public-Interest Entities, Bt. Drucks. 18/6282, p. 91.
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decisions in a manner similar to that of a court, both authorities are subject to ministerial supervision
in terms of technical, legal and administrative matters, meaning that there is at least a risk of instruc-
tions being issued. By contrast, whilst the Financial Intelligence Unit and the Auditors’ Supervisory
Authority are subject only to legal supervision, they are not, therefore, free from instructions; and, as
public authorities, they do not, unlike the decision-making departments and the large decision-mak-
ing chambers, make decisions in a manner akin to that of a court.

Even though this does not guarantee implementation in accordance with the Directive and, in the
view expressed here, is insufficient for this purpose, should an independent federal higher authority
be established — whether within the BAFA, within another authority or as an entirely new authority
- the right to issue instructions should at least be specified and restricted by law, taking as a
guide the rulings of the European Court of Justice in Cases C-508/18 and C-82/19 concerning the
European arrest warrant. The right to issue instructions should be subject to specific statutory re-
guirements; cases where instructions may not be issued and the requirement for written form should
be enshrined in law; and parliamentary scrutiny of the issuing of instructions should be guaranteed.

Furthermore, the structural independence of the supervisory authority and the fundamental safe-
guarding of its existence - specifically, the department responsible for monitoring and enforcing
statutory due diligence obligations — should be enshrined in law in order to meet the requirements
of Articles 24 and 25 of the CSDDD regarding institutional independence.
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